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was repealed by Pub. L. 109-163, div. A, title VIII,
§821(b)(2), Jan. 6, 2006, 119 Stat. 3386.

ACQUISITION WORKFORCE RECRUITMENT PROGRAM

Pub. L. 108-136, div. A, title XIV, §1413, Nov. 24, 2003,
117 Stat. 1665, as amended by Pub. L. 110-181, div. A,
title VIII, §853, title X, §1063(g)(2), Jan. 28, 2008, 122
Stat. 250, 323, provided that:

‘‘(a) DETERMINATION OF SHORTAGE CATEGORY POSI-
TIONS.—For purposes of sections 3304, 5333, and 57563 of
title 5, United States Code, the head of a department or
agency of the United States (other than the Secretary
of Defense) may determine, under regulations pre-
scribed by the Office of Personnel Management, that
certain Federal acquisition positions (as described in
section 37(g)(1)(A) of the Office of Federal Procurement
Policy Act (41 U.S.C. 433(g)(1)(A))) are shortage cat-
egory positions in order to use the authorities in those
sections to recruit and appoint highly qualified persons
directly to such positions in the department or agency.

““(b) TERMINATION OF AUTHORITY.—The head of a de-
partment or agency may not appoint a person to a posi-
tion of employment under this section after September
30, 2012.

“(c) REPORT.—Not later than March 31, 2007, the Di-
rector of the Office of Personnel Management, in con-
sultation with the Administrator for Federal Procure-
ment Policy, shall submit to Congress a report on the
implementation of this section. The report shall in-
clude—

‘(1) a list of the departments and agencies that ex-
ercised the authority provided in this section, and
whether the exercise of the authority was carried out
in accordance with the regulations prescribed by the
Office of Personnel Management;

‘(2) the Director’s assessment of the efficacy of the
exercise of the authority provided in this section in
attracting employees with unusually high qualifica-
tions to the acquisition workforce; and

“(3) any recommendations considered appropriate
by the Director on whether the authority to carry
out the program should be extended.”

ARCHITECTURAL AND ENGINEERING ACQUISITION
WORKFORCE

Pub. L. 108-136, div. A, title XIV, §1414, Nov. 24, 2003,
117 Stat. 1666, provided that: ‘“The Administrator for
Federal Procurement Policy, in consultation with the
Secretary of Defense, the Administrator of General
Services, and the Director of the Office of Personnel
Management, shall develop and implement a plan to
ensure that the Federal Government maintains the
necessary capability with respect to the acquisition of
architectural and engineering services to—

‘(1) ensure that Federal Government employees
have the expertise to determine agency requirements
for such services;

‘“(2) establish priorities and programs (including ac-
quisition plans);

‘“(3) establish professional standards;

‘“(4) develop scopes of work; and

‘(5) award and administer contracts for such serv-
ices.”

§433a. Federal acquisition workforce improve-
ments

(a) Associate Administrator for Acquisition
Workforce Programs

The Administrator for Federal Procurement
Policy shall designate a member of the Senior
Executive Service as the Associate Adminis-
trator for Acquisition Workforce Programs. The
Associate Administrator for Acquisition Work-
force Programs shall be located in the Federal
Acquisition Institute (or its successor). The As-
sociate Administrator shall be responsible for—

(1) supervising the acquisition workforce
training fund established under section

433(h)(3) of this title;
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(2) developing, in coordination with Chief
Acquisition Officers and Chief Human Capital
Officers, a strategic human capital plan for
the acquisition workforce of the Federal Gov-
ernment;

(3) reviewing and providing input to individ-
ual agency acquisition workforce succession
plans;

(4) recommending to the Administrator and
other senior government officials appropriate
programs, policies, and practices to increase
the quantity and quality of the Federal acqui-
sition workforce; and

() carrying out such other functions as the
Administrator may assign.

(b) Acquisition and contracting training pro-
grams within executive agencies

(1) Requirement

The head of each executive agency, after
consultation with the Associate Administrator
for Acquisition Workforce Programs, shall es-
tablish and operate acquisition and contract-
ing training programs. Such programs shall—

(A) have curricula covering a broad range
of acquisition and contracting disciplines
corresponding to the specific acquisition and
contracting needs of the agency involved;

(B) be developed and applied according to
rigorous standards; and

(C) be designed to maximize efficiency,
through the use of self-paced courses, online
courses, on-the-job training, and the use of
remote instructors, wherever such features
can be applied without reducing the effec-
tiveness of the training or negatively affect-
ing academic standards.

(2) Chief Acquisition Officer authorities and
responsibilities

Subject to the authority, direction, and con-
trol of the head of an executive agency, the
Chief Acquisition Officer for such agency shall
carry out all powers, functions, and duties of
the head of the agency with respect to imple-
mentation of this subsection. The Chief Acqui-
sition Officer shall ensure that the policies es-
tablished by the head of the agency in accord-
ance with this subsection are implemented
throughout the agency.

(c) Government-wide policies and evaluation

The Administrator for Federal Procurement
Policy shall issue policies to promote the devel-
opment of performance standards for training
and uniform implementation of this section by
executive agencies, with due regard for dif-
ferences in program requirements among agen-
cies that may be appropriate and warranted in
view of the agency mission. The Administrator
shall evaluate the implementation of the provi-
sions of subsection (b) by executive agencies.

(d) Acquisition and contracting training report-
ing

The Administrator for Federal Procurement
Policy shall ensure that the heads of executive
agencies collect and maintain standardized in-
formation on the acquisition and contracting
workforce related to the implementation of sub-
section (b).
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(e) Acquisition workforce human capital succes-
sion plan
(1) In general

Not later than 1 year after January 28, 2008,
each Chief Acquisition Officer for an executive
agency shall develop, in consultation with the
Chief Human Capital Officer for the agency
and the Associate Administrator for Acquisi-
tion Workforce Programs, a succession plan
consistent with the agency’s strategic human
capital plan for the recruitment, development,
and retention of the agency’s acquisition
workforce, with a particular focus on war-
ranted contracting officers and program man-
agers of the agency.

(2) Content of plan

The acquisition workforce succession plan
shall address—

(A) recruitment goals for personnel from
procurement intern programs;

(B) the agency’s acquisition workforce
training needs;

(C) actions to retain high performing ac-
quisition professionals who possess critical
relevant skills;

(D) recruitment goals for personnel from
the Federal Career Intern Program; and

(E) recruitment goals for personnel from
the Presidential Management Fellows Pro-
gram.

(f) Training in the acquisition of architect and
engineering services

The Administrator for Federal Procurement
Policy shall ensure that a sufficient number of
Federal employees are trained in the acquisition
of architect and engineering services.

(g) Utilization of recruitment and retention au-
thorities

The Administrator for Federal Procurement
Policy, in coordination with the Director of the
Office of Personnel Management, shall encour-
age executive agencies to utilize existing au-
thorities, including direct hire authority and
tuition assistance programs, to recruit and re-
tain acquisition personnel and consider recruit-
ing acquisition personnel who may be retiring
from the private sector, consistent with existing
laws and regulations.

(h) Definitions

In this section:
(1) Executive agency

The term ‘‘executive agency’ has the mean-
ing provided in section 403(1) of this title.
(2) Chief acquisition Officer

The term ‘‘Chief Acquisition Officer’” means
a Chief Acquisition Officer for an executive
agency appointed pursuant to section 414 of
this title.

(Pub. L. 110-181, div. A, title VIII, §855, Jan. 28,
2008, 122 Stat. 251.)

CODIFICATION

Section was enacted as part of the Acquisition Im-
provement and Accountability Act of 2007, and also as
part of the National Defense Authorization Act for Fis-
cal Year 2008, and not as part of the Office of Federal
Procurement Policy Act which comprises this chapter.
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ACQUISITION WORKFORCE DEVELOPMENT STRATEGIC
PLAN

Pub. L. 110417, [div. A], title VIII, §869, Oct. 14, 2008,
122 Stat. 45653, provided that:

‘‘(a) PURPOSE.—The purpose of this section is to au-
thorize the preparation and completion of a plan (to be
known as the ‘Acquisition Workforce Development
Strategic Plan’) for Federal agencies other than the
Department of Defense to develop a specific and action-
able b5-year plan to increase the size of the acquisition
workforce, and to operate a government-wide acquisi-
tion intern program, for such Federal agencies.

‘“(b) ESTABLISHMENT OF PLAN.—The Associate Admin-
istrator for Acquisition Workforce Programs des-
ignated under section 855(a) of the National Defense
Authorization Act for Fiscal Year 2008 (Public Law
110-181; 122 Stat. 251; 41 U.S.C. 433(a) [433a(a)]) shall be
responsible for the management, oversight, and admin-
istration of the Acquisition Workforce Development
Strategic Plan in cooperation and consultation with
the Office of Federal Procurement Policy and the as-
sistance of the Federal Acquisition Institute.

‘‘(c) CRITERIA.—The Acquisition Workforce Develop-
ment Strategic Plan shall include, at a minimum, an
examination of the following matters:

‘(1) The variety and complexity of acquisitions
conducted by each Federal agency covered by the
plan, and the workforce needed to effectively carry
out such acquisitions.

‘(2) The development of a sustainable funding
model to support efforts to hire, retain, and train an
acquisition workforce of appropriate size and skill to
effectively carry out the acquisition programs of the
Federal agencies covered by the plan, including an
examination of interagency funding methods and a
discussion of how the model of the Defense Acquisi-
tion Workforce Development Fund could be applied
to civilian agencies.

“(8) Any strategic human capital planning nec-
essary to hire, retain, and train an acquisition work-
force of appropriate size and skill at each Federal
agency covered by the plan.

‘“(49) Methodologies that Federal agencies covered
by the plan can use to project future acquisition
workforce personnel hiring requirements, including
an appropriate distribution of such personnel across
each category of positions designated as acquisition
workforce personnel under section 37(j) [probably
should be 37(g)] of the Office of Federal Procurement
Policy Act (41 U.S.C. 433(j) [433(2)D).

‘“(5) Government-wide training standards and cer-
tification requirements necessary to enhance the mo-
bility and career opportunities of the Federal acquisi-
tion workforce within the Federal agencies covered
by the plan.

‘“(6) If the Associate Administrator recommends as
part of the plan a growth in the acquisition work-
force of the Federal agencies covered by the plan
below 25 percent over the next 5 years, an examina-
tion of each of the matters specified in paragraphs (1)
through (5) in the context of a 5-year plan that in-
creases the size of such acquisition workforce by not
less than 25 percent, or an explanation why such a
level of growth would not be in the best interest of
the Federal Government.

‘(d) DEADLINE FOR COMPLETION.—The Acquisition
Workforce Development Strategic Plan shall be com-
pleted not later than one year after the date of the en-
actment of this Act [Oct. 14, 2008] and in a fashion that
allows for immediate implementation of its recom-
mendations and guidelines.

‘“(e) FuNDs.—The Acquisition Workforce Develop-
ment Strategic Plan shall be funded from the Acquisi-
tion Workforce Training Fund under section 37(h)(3) of
the Office of Federal Procurement Policy Act (41 U.S.C.
433(h)(3)).”
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§434. Modular contracting for information tech-
nology

(a) In general

The head of an executive agency should, to the
maximum extent practicable, use modular con-
tracting for an acquisition of a major system of
information technology.

(b) Modular contracting described

Under modular contracting, an executive
agency’s need for a system is satisfied in succes-
sive acquisitions of interoperable increments.
Each increment complies with common or com-
mercially accepted standards applicable to in-
formation technology so that the increments
are compatible with other increments of infor-
mation technology comprising the system.

(c) Implementation

The Federal Acquisition Regulation shall pro-
vide that—

(1) under the modular contracting process,
an acquisition of a major system of informa-
tion technology may be divided into several
smaller acquisition increments that—

(A) are easier to manage individually than
would be one comprehensive acquisition;

(B) address complex information tech-
nology objectives incrementally in order to
enhance the likelihood of achieving work-
able solutions for attainment of those objec-
tives;

(C) provide for delivery, implementation,
and testing of workable systems or solutions
in discrete increments each of which com-
prises a system or solution that is not de-
pendent on any subsequent increment in
order to perform its principal functions; and

(D) provide an opportunity for subsequent
increments of the acquisition to take advan-
tage of any evolution in technology or needs
that occur during conduct of the earlier in-
crements;

(2) a contract for an increment of an infor-
mation technology acquisition should, to the
maximum extent practicable, be awarded
within 180 days after the date on which the so-
licitation is issued and, if the contract for
that increment cannot be awarded within such
period, the increment should be considered for
cancellation; and

(3) the information technology provided for
in a contract for acquisition of information
technology should be delivered within 18
months after the date on which the solicita-
tion resulting in award of the contract was is-
sued.

(Pub. L. 93-400, §38, formerly §35, as added Pub.
L. 104-106, div. E, title LII, §5202(a), Feb. 10, 1996,
110 Stat. 690; renumbered §38, Pub. L. 104-201,
div. A, title X, §1074(d)(1), Sept. 23, 1996, 110 Stat.
2660.)

EFFECTIVE DATE

Section effective 180 days after Feb. 10, 1996, see sec-
tion 5701 of Pub. L. 104-106, Feb. 10, 1996, 110 Stat. 702.
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§435. Levels of compensation of certain contrac-
tor personnel not allowable as costs under
certain contracts

(a) Determination required

For purposes of section 2324(e)(1)(P) of title 10
and section 256(e)(1)(P) of this title, the Admin-
istrator shall review commercially available
surveys of executive compensation and, on the
basis of the results of the review, determine a
benchmark compensation amount to apply for
each fiscal year. In making determinations
under this subsection the Administrator shall
consult with the Director of the Defense Con-
tract Audit Agency and such other officials of
executive agencies as the Administrator consid-
ers appropriate.

(b) Benchmark compensation amount

The benchmark compensation amount applica-
ble for a fiscal year is the median amount of the
compensation provided for all senior executives
of all benchmark corporations for the most re-
cent year for which data is available at the time
the determination under subsection (a) of this
section is made.

(c¢) Definitions

In this section:

(1) The term ‘‘compensation’, for a fiscal
year, means the total amount of wages, salary,
bonuses and deferred compensation for the fis-
cal year, whether paid, earned, or otherwise
accruing, as recorded in an employer’s cost ac-
counting records for the fiscal year.

(2) The term ‘‘senior executives’, with re-
spect to a contractor, means the five most
highly compensated employees in manage-
ment positions at each home office and each
segment of the contractor.

(3) The term ‘‘benchmark corporation’, with
respect to a fiscal year, means a publicly-
owned United States corporation that has an-
nual sales in excess of $50,000,000 for the fiscal
year.

(4) The term ‘‘publicly-owned United States
corporation” means a corporation organized
under the laws of a State of the United States,
the District of Columbia, the Commonwealth
of Puerto Rico, or a possession of the United
States the voting stock of which is publicly
traded.

(5) The term ‘‘fiscal year’” means a fiscal
year established by a contractor for account-
ing purposes.

(Pub. L. 93400, §39, as added Pub. L. 105-85, div.
A, title VIII, §808(c)(1), Nov. 18, 1997, 111 Stat.
1837; amended Pub. L. 105-261, div. A, title VIII,
§804(c)(1), Oct. 17, 1998, 112 Stat. 2083.)

CODIFICATION

Another section 39 of Pub. L. 93-400 was renumbered
section 40 and is classified to section 436 of this title.

AMENDMENTS

1998—Subsec. (¢)(2). Pub. L. 105261 amended par. (2)
generally. Prior to amendment, par. (2) read as follows:
‘““The term ‘senior executive’, with respect to a corpora-
tion, means—

““(A) the chief executive officer of the corporation
or any individual acting in a similar capacity for the
corporation;
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